, , e / / /// as, I IS FTE N |; $” 
m. Menno PU OD 2 | 


P \ * 1 r - * * ** p. : 1 » * ö ay * 5 1 


1 

„ 
* 
fo 


ö - 
34. 
bt 
7854 
* 
r 
5 
at 
-— 

. _ 
26 
* 

3 
— 
i 

R 
„ : 


— . = " 4 5 , af” >» | TIDE" =" 7 * 1 1 
F 


» z »% . . o L : » a v 
2 , 4 Gy | x 2 7 25 % | l 4 | . 


1 Jausrien 15 Tun STAFF) or PLACE, AND Tut MAINTEXA 
„„ or HONOR. Cie 


: 
— 
1 » 
* * 
2 „ 
* 
— 
” 
* 
at 
* 
1 * 


i de 1 of % "7 . dl 4 

2 R ; 2 1 | 8 5 : 1 — 8 | 

* L | | * 8 N {A ; 

w 7 N 2 = 5 1 i : 0 Ta = * 

* r W 1 4 * 4 4 TEE: * : ” 
Spode” wn, EP Wo * a 12 N v3 

* * ? 7 * 4 be \ 1 2 N N rz w * y * N 4 L - the P 5 

3 „ N * , N P 


* 


[TED BY ZACHARIAH PO'ULION, JU 


__ 


nan. $a 


"Y - 4 ? * 
1 . . ; * : L ? 8 
1 \ . 47 3: $: 2 $6} og (4.13 Le 8 „nn c 
"TY Ms os! * » SSP 3% &% 7 
* * . 
4 * 
* : 


* 4 
r 


CALM APPEAL 


re., 


E Pup 925 wo of ' the Stare of Delaware. 


"= CNS of of: legiflaion thi; OY 
Wer he pred op 
2 mi or error any y meaſures lngerous to 

, 6r derogatory to national juſtice 

ful but av gh in any citizen ee candid = 
ons upon them, and by reafon and argument to eee 
reformation and repeal of ſuch acts. Some late reſolves and 


lier. 


laware; relating to the property of the Penn family have oc- 
 cafioned the following obſervations. We hope they will be 
read and conſidered with the ſame temper in which they have 


been written; eur view is to undeceive you in the opinion 


(if ſuch dan be entertained) of the juſtice, policy or e 
dle ſucceſs of theſe proceedings, and to i our free advice 
as to the manner of reſtoring your national honor and j 


| - ties which —̃ — l 
citizens of te, 


After the legal controverſy between the Proprietaries of . 


the no ſmall concern of ſome of the 
and of all its beſt friends. | 


Pennfylvanie and the counties of New-caftle, Kent and 
rr che Proj 3 
Maryland on the other, reſſ — 6 title and 

of the aforeſaid counties, ' (which had laſted ſeventy years) 
had been brought to a concluſion by a decree of Lord Chan- 


cellor Hardwick on the fifteenth” day of May, 1750; and 
after the lines betycen che two provinces had been aſcertain- 


ed 0 . actual menſuration, the Legiſlatures of each paſſed 
A ogy nom, ug the fame. The act of che 
of the Lower counties was paſſe Ge th 
— 


that the charters or 
ſecond to James Duke of 


Charles the 


ads paſſed by the preſent General Aﬀembly of the ſtate of De- 


September, 1775. k is E doubt, 
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( 4 ) 
1.664, and June twenty-ninth, 1674, had been alwa) 
ſtood tg include the territory now making the ſtate of Dela- 
ware. This was further elucidated and. confirmed by the 


articles of capitulation Ggned at New-caſtle on the firſt of 


October, 1664; between Sir Robert Carr and the Bu omaſ. 
ters and all the Dutch and Swedes inhabiting on Delaware- 
bay and river: and in 1668 by the royal directions, that the 
government of the country ſhould be under his royal highneſs. 
From the year 1664 all the lands on the weft ſide of Delaware- 
bay. and, ziver were granted by Richard Nichols, Line, 
and after him by Francis Lovelace, Eſquire, and then by fir 


Edmund Androſs, under the title of deputy Governor, 


under his royal highneſs the dule f York, of all his territories in 
America. Thus it remained till 1682, in which year on the 
twenty-ſecond.day of March, another mere ray 
the ſame king to the fame Duke for this tract of country 
alone, more particularly deſcribing its boundaries; and in 
the ſame year the duke had transferred it by two deeds bear- 
ing date the twenty-fourth day of Auguſt, to William Penn, 

ſquire; under whom, by divers wills and meſne convey- 
ances, it became legally veſted in John Penn, junior, and 
2 Penn, Eſquires. By an act of Aſſembly paſſed above 

ty years ago, when Patrick Gordon, Eſquire, was Lien- 
tenant-governor, John, Thomas and Richard Penn, Eſquires, 
the ſons. of William Penn, were recognized to be the 
abſolute Proprietaries of the counties of Newcaſtle, Kent and 
Suſſex on, TO, The ſame was done during the time of 
George Thomas, Eſquire, as Lieutenant-governor, and re- 
a ſince down to the late American revolution, under 
different adminiſtrations. Beſides all this, the lands have 
been held peaceably, either by grants from the Proprietaries 


- 


of Pennſylvania, &c. or of Maryland, for more than one hun- 


dred years, without a pretence of claim from any other per- 


ſon in the world. From the ſecond day of September 17759. 


it muſt, be clear, that the juriſdiction and ſoil of the whole 
territory, now, the ſtate of Delaware, was by the agreement 
and acknowledgment of all perſons concerned, and by every 
legal authority and form, firmly veſted in John Penn, junior, 
and John Penn, Eſquires: they were then certainly, and to all 
intents and purpoſes what they were emphatically called by 
the Legiſlature, ** the true and abſolute Proprietaries.”” , | _ 
Let us next draw your attention to the public tranſactions 
ſince that time, which can be tuppoſed in any poſſible way to 
weaken their title. The American Congreſs, on the fourth day 
of July, 1276, declared the, thirteen Colonies to be free, ſove- 
reign and independent ſtates. The definitive treaty 7 peace 
7 64 | etween . 


\ 
* \. 


TED) _ 


b the nited Sta and his Britannic Ma- 
Jen ſign 20 on heh Lye: September, 17893. By 
the ſixth de 15 this. _ 85 1 ſtipulated, “ That 
there ſhall be "gt 19 5 ak aa nor any proſecutions 
comtnenced 2 ſt any per rſons for, or by reaſon 
of, the part, wh hich he or they Lo ve taken in the preſent, 
wat, 15 that no Perl 1 on ne account, ſuffer. any * 
_ Future ols or d „either in his u, liberty or peqperty.· 
| Bye We H3 cs bf the itution. of the, Vaited States, 
de or which ſhall be made, under the autho- 
7107 0 iche Vatied States, ſhall he the e of the 
& * Jana, and 5k Judges in every ſtate ſhall be houn dthereby, 
Wor thing in the conſtitution or laws of any ſtate to the 
rary Hochi kranding „ And, by the tenth ſection of 
45 firſt article of the ſame. conſtitution, it is, ordained and 
eſtabliſhed (among other things), that no ſtate ſhall paſs any 
2 55 . ex 2, * * or law impairing the obli- 
gangn.. of ang A. — * 3 48 je 
t may now proper to en. re, W r. any 
Cage or of the ſtate of 2 has been paſſed, 
or 75 fb or act done by John, Penn ihe younger and 
enn, Eſquires, whereby the eſtate and. property of 
Us gentlemen. in Delaware have been forfeited, aliened, 
altered or impaired fince the ſecond of September, 2775, 
and before the treaty of peace? We know of none. 
any Legillatüre of Delaware choſen to diſplay cbeir out- 
nipotency to their citizens, and to the world, they Gould 
have embraced the opportunity, during the war. But then, 
indeed, ths event was in the. womb of fate, and the time 
3 ht have arrived when Meſſieurs Penns would have loaves 
fiſhes again to diſtribute. Frank the treaty, ĩt ĩs too on 
4 and the parts of the conſtitution of the Wee 
before cited have oppoſed. a e bar. 

Ihe preſent Proprietaries, ſtill retaining their: ancient right 
to the ſoil ungranted, and notwithſtanding there were arrears 
af quit-rents and purchaſe-money due to chem for more than 
fifty years, waited above ſeven years after the war and until 
the people were recovered ſrom its diſaſters, before they 
attempted to reap any profits from ſo conſiderable an eſtate. 
A deſire to, promote the ſettlement and cultivation of the 
country and to quiet the minds of the inhabitants, together 
with a” becoming, attention to their own intereſt, induced 
them on the ſeventh. day. of July, 1791, to give a letter of 

attorney to the ſubſcribers, with full powers to - r effectuating 
theſe purpoſes. The Attornies in fact, having. put their pro- 
curation on record in the Rolls- office at Newcaſtle, wrote to 
the Prefident of the ſtate, as follows: 


Philadelphia, 
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bis Dro mig 


B Wale, en e r in the county 
of Bucks, Eſquire, and 1 John Penn 


* Winipol ire in che ER bac Mary 11 Bow in the 
i > county of Middleſer, bath in te kingd N 


Britain, Proprietaries of the Delaware ſtate, Have conſti- 
iuted us their Attortites in fa} and, amotig other things, 
have fully empowered us to ell Aud abſolotely diſpoſi 185 
the entirety of all their lands, terer ents, rents, . 
ments and eſtate whatſoever, bo. their rights, 2 1478 


and appurtenances whatſoever, in fee-fimple, either together 


or in parcels, by public fate or auction, or private contract, 
unto any perſon or peridtis, or bodies corporate or Polis. 
who may be willing bo Yaveitle pürchaſers. 
They have alſo, from che mutual fect, 1 0 aud re- 
rd, Whirli hath at all times heretofore ſublited, as well 
. — their honorable anceſlors as themſelves "and the 
-ople of the former three Lower cofitities on | Delaware 
and now Delaware ſtate, (as they, are pete, to expreſs 
themſelves) authoriſed us to remit and releaſe all alienation 
fines, that were in arrear on' the ſecond day of September, 
1775, and to make compoſition and agreement reſpectiug 
the quit-rents'and other rents, iſſues arid profits, and the 
remaining alienation fines, now due to them, or either of 
than according to eireumſtances and our due diſcretion. 
From the tenor of the whole of the powers to us intruſted, 
we infer, that it would be agreeable to our conſtituents, = 
have no doubt it would be ſo to the citizens of the Delaware 
ate, that all the eſtate, right, title and intereſt of the Pro- 
rietaries ſhould be firſt offered for fale to the government. 
Under this impreſſion we have deemed it adviſable to make 
wis communication to your excelleney, previous to any 
overtures to individuals or others. If the eg overnment, ſhall 
be inelined to treat with us on this buſineſs, we ſhall expect 
the honor of a notification of it, AS ſoon as circumſtances 
eds SAS e = he here. It men dene 
Ani ein 1 great regard, Rs PR 
4 e Tot excellency ol W 
celine en And moſt humble ſervants, | 
52565 5 wu | " THO. M-KEAN. | 
4 50 ko 8 | EDMUND. N Leona 


* 


„ 
Preſident havin d this letter before the . 
4 1 5 1792, Joe! [ep ara notice having en a 
= 2 17 r . e eee 
to ö 


* * 
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| | Phila, dr 43d. 1792: 
8 egen to 0 enen k may concern, that we 
42 0 ED grant all the vacant and unappropriated 
lands in Nr Pd — ſtate; to confirm by deeds of convey- 
ance the titles of all perſons, who haye obtained warrants and 
furyeys, or other equitable titles only for, land under the 
Proprietaries; and to make compoſition for quit-rents, ali- 
enation fines and monies in arrear and belongin to the ſaid 
Propreitaries, it has been deemed expedient and reſpectful 
to make theſe communications to your excellency, 

It is with .deference that we requeſt you to inform us, 
what may be the wiſh or expectation of the government re- 
ſpecting the moiety of the rents, iſfues and profits, that was 
| reſerved by James Duke of York, afterwards James the ſe= 


cond, king of England, &c. to himſelf, his heirs and aſſigns 


out of the tract of land on Delaware river and bay, begin- 
ning twelve miles South from the town of Newcaltle, and 
extending South to the Whorekills otherwiſe called C 
Henlopen, by his deed bearin 7 date the ewenty-fourth day 
of Auguſt, 1682, to William enn, Eſquire. Notwithſtand- 
ing a ſuppoſition, that the moiety of the rents, iſſues and 
profits aforeſaid is conſidered by the government as extin- 
guiſhed by the late revolution fo the benefit of 'the owners 
of the lands, yet it becomes not us to form the concluſion. 
However if your excellency ſhall not be pleaſed to inſtruct 
us on this ſubject, or adviſe the contrary, we ſhall take it for 
— chat we are not to meddle with this moiety, and ſhal} 


refore proceed to receive that o which er to the 


Err | 
8 We have the honor to be, «3 | 
With ſentiments of regard, 


Your excellency's moſt Ane oy 


And moſt humble ſervants 
| THO.'M-KEAN. - 


— 


Having received re the ſe LE HA 
the ring ere eat sf pub) i bliſhed in a 
gaxette, in hand- bills. 


EDMUND PHYSICK, 
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THA the underfigned, being fully authoriſed by tlie 
Proprietaries, will grant and convey any lands, now vacant 
and unappropriated in the ſtate of Delaware, at the rate of 
five pounds ſterling an hundred acres and the uſualquit-rents, 
to any, perſon or perſons who ſhall apply forthe ameer r- 


lands adjoining, if ſuch ſhall make applicatien Within three 


* : * 


N 5 


January next. 
EO F "EDMUND PHYSICK..: 

Philadelphia, Auguft the fifteenth, 179222. 

In conſequence of theſe, fair and liberal propoſitions, 
many perſons, diſtinguiſhed for knowledge, probity and 
property, expreſſed their approbation of them, and about 
fifty warrants had been iſſued for lands not before grant-' 
ed: a conſiderable: number of the inhabitants expreſſed; 
their intentions of taking out more warrants, and of comply- 
ing with the payment of the quit- rents on the terms offered; 
and had the people been permitted to act according to the 
dictates of their conſciences and their intereſts a murmur of 
diſſatisfaction would not probably have been heard from the 
great maſs of the inhabitants. .. 

The Agents, knowing it would be agreeable to their con- 
ſlituents, and manifeſtly for. the intereſt of the ſtate, had it 
always in ee e to diſpoſe of the entirety to the 
government, and therefore limited their propoſals to the firſt 
day of January, 1793; when the new Legiſlature was to meet 
at Dover, and when it was reaſonably to be expected a com- 
' mittee of both Houſes would have been appointed to 8 

with 


with them reſpeRing a purchaſe: ' A principal view iti the 
- publiſhing the advertiſement was, to ſecure the inhabitants; 
in caſe of ſuch a purchaſe, from a demand of more purchaſe- 
money or quit-rents by the government than the Proprietors 
had been willing to take: certainly no individual citizen will 
deute this motive. 7 OH Oe. a ngeg 
© Aﬀeer the General Aſſembly had met, and for months be- 
fore, ſome artful and malicious men, in order to inflame the 
paſſions of the people againſt this buſineſs, had endeavoured 
to propagate an opinion, that Mr. M*Kean was not now the 
friend of the people, that he was ungrateful and had ac- 
cepted this agency from mercenary conſiderations; that he 
was in the receipt of five hundred pounds a year from the 
Penn family to further their projects; and more ſuch calumny: 
Meſſieurs Penns put Mr. Me Kean's name in the letter of at- 
tortiey without conſulting him, or his leaſt previous know- 
ledgej and he Yeclates, that he has never received a penny, 
nor the promiſe of a penny, or any other reward, nor has he 
ever hinted, that he expected any, for his ſervices on this occa- 
fion. His great hbpe was, that; from the ſeemin confidence 
which had been placed in him by both parties, he might be 
enabled to accompliſh the reaſonable defires of both, or at 
leaſt facilitate 4 compoſition, and thereby do ſome good to 
thoſe he eſteemed. Away then with ſach unfounded ſuſpi - 
cions, ſuch injurious ſlander: You are now inforthed of his 
motives for giving himſelf ſo much trouble; had he re- 
fuſed the truſt,” yet there were mauy to be found, and very 
probably ſome of thoſe at preſent in the oppoſition, who 
would have nndertakefi it. Be all this as it may, let us 
aſk, what have the Agents done; that could poflibly of- 
fend?” Prepoſals were made to the government and the 
people; the former has treated them with unprecedented 
hauteur, the latter with attention and remarkable fatisfaction. 
Have any inſidious, ſeeret or improper mineutres been uſed? 
Has not every thing, in perſonal converſations, as well as in 
printed publications, been explicit and open? Has there been 
any precipitaricy in this buſineſs; nay, Has not a whole year 
been allowed for deliberation? In all this it muſt be zeknow- 
ledged no poſſible offence could have been given. On what 
foundation chen, in law, equity, juſtice or reaſon can the 
proceedings of the Legiſſature, in this buſineſs, have been 
grounded; what paſſion of the mind can excuſe, or inadvert - 
ency appologize for their conduct? | F 
We thall now have recourſe to the refolves of the Se- 
nate and Houſe of Repreſentatives, as they Rtand on their 
Journals. Three have had the unanimous concurretice of 
both Houſes; the fourth, K rejected by the Senate, 
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is curious enough, and may, to a keen obſerver, afford a 
clue to the reſt. The firſt is, + That the iſſuing any warrant 
« for the ſurveying any vacant or un-appropriated lands in 
tc this Rate, by any perſon or perſons whatever, other than 
« ſuch as may act under the authority of the ſtate, is an uſur · 
© pation of the ſovereignty of the ſtate.” Here the words 
e ſovereignty,” * warrant,” ** vacant and unappropriated,” 
muſt be defined, in order to form a judgment of the truth 
and ſoundneſs of the reſolve. The /overeignty of a ſtate, we 
conceive to be, That public authority which commands in 
civil ſociety; and when it is truſted to a Senate and Houſe 
of Repreſentatives, they have the ſovereignty: in brief, wher- 
ever the power of making laws. is, there is the ſovereignty. 
A. warrant is a technical name, for an authority or direction 
in writing under ſeal for ſurveying land; it means n more, 
and may be given by any perſon, who has land; it was pra- 
bably firſt uſed in this ſenſe in the American colonies. The 
word vacant; when applied to lands, may be defined, empty, 
having no. poſſeſſor or incumbent; and un-appropriated, that 
land, which has not been granted, ſold. or diſpoſed: of by 
the Proprietors of a larger quantity to.any perſon or e 

OW We 


excluſively: this has been the uſual acceptation. 


ſhould with. to be informed, how the authorizing, by an 
inſtrument in writing under ſeal, a ſkilful perſon to ſurvey 
a parcel of vacant and un-appropriated land, Which is 
intended to be ſold, is an uſurpation of the ſovereignty of 
the ſtate. It is no legiſlative act; but a private act between 
private perſons. Where is the law that prohibits it? By the 
common law every man has à right to do with his,own pro- 
perty what he pleaſes, provided he does not hurt another; 
and, it is certain, no poſitive law has been mude againſt it. 
nor will any enlightened and free government ever paſs ſuch 
an act; for it would be an unwarrantable reſtraint upon the 
alienation or uſe, of real property, it would: be a-wanton 
abridgement of the liberty and rights of che people, Be- 
ſides, if the laws of the ſtate authorize any man, who 

a title to lands, to have them ſurveyed; under ſuch kind of 


warrants ox otherwiſe, does < he not act under the authority 
of the ſtate?” | 1 


The ſecond. is, ** That it is the ſenſe of the two Houſes, 
that no Surveyor in this ſtate ought, or legally can, execute 
any warrant iſſued in the name of any perſon not authorized 
by this ſtate for that purpoſe,” The plain ſenſe of which 
is, that no perſon; can by the laws of Delaware, ſuryey 
any land whatſoever, unleſs he has a warrant from a per- 


fon commiſſioned under the late for that purpoſe: it ie not 


confined 


{ i } 
confined to vacant, un-appropriated or any certain ſpecies 
of land. Suppoſe a man, Having ever fo good a title to 
lands in Delaware; deſires to know the metes, boundaries 
and quantity of them, or of a parcel of them, for the pur- 


oſs of ſale or otherwiſe, he cannot employ any perſon in the 
ate to ſurvey it for him under his own authority, until he 
firſt 'obtains a warrant from ſome perſon commiſſioned by 
the ſtate. Perhaps the illegality conſiſts in acting under a 
written inſtrument Ae but it may be ſurveyed under verbal 
dire8ions only. The two Hoitſes have not been © mage to 
aſſign any reaſons for this opinion, at d it is difficult to gueſs 
at any. Although the Proprietors had formerly given letters 
of attorney from time to time to three or more private per- 
ſons to diſpoſe of, and give titles for, their lands, who were 
commonly called Commiſſioners of Property; yet for the 
laſt forty years the Lieutenant - governors ſigned and ſealed 
all warrants and patents. It may poſſibly have been ima- 
gined from this circumſtance, that warrants and patents 
were doeuments of ſtate, and that none but Governors or 
perſons having the royal authority could iſſue them. How- 
ever, the fact is direaly otherwiſe, for the Governors or 
Lieutenant-governors had no power by their commiffions 
to intefere with the lands; on the contrary, they were therein 
prohibited, exprefsly, from intermeddling with them. The 
Proprietors always gave thofe who did, à letter of attorney 
for the pu „and nearly the fame in ſubſtance, chough 
not ſo 1 8 with that given to the preſent Agents; by the 
authority of which alone, as any private perſons might, they 
ated. None of thefe Attornies in fact ated under the 
ſolemnity of an oath or affirmation; nor did any of the 
perſons under them, as Surveyors or otherwiſe. Indeed, 
as ſome might have doubted whether fees, for ſervices ren- 
dered by them concerning the lands, could lawfully be exact 
ed upon the people, or taken otherwiſe than by conſent; or 
becauſe they were deemed too high, acts of Aſſembly were 
obtained for their regulation. e Agents thus appointed 
ated as perfons in the like truſt do every where; they fold 
and conveyed the real eſtate of the Proprietors in fuch quan- 
ities, at fuch prices and in ſuch manner as their conftituents 
from time to time inſtructed and directed them, © * 

The third reſolve is, à That it be recommended'to the 
citizens of this ſtate to take up no warrants, and to accept 
of no patents or deeds whatever, from John Penn the 
younger and John Penn, or either of them, or their Agents 
or Attornies.” As this is no more than a recommendation, no 
objections can be made to it on the ſcore of illegality, * 
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chere may be ſome reſpecting its policy. Why ſhould the 


citizens of the ſtate. be adviſed not to purchaſe lands, or 


receive conveyances for what they have bought, from Meſ- 
ſieurs Penns? ls it politic, to prevent the cultivation of the 
ſoil, and rendering it more uſeful to ſociety? Can it be 


friendly to the citizens, to ſuffer foreigners to buy all theſe 


lands at five pounds ſterling for a hundred acres, when they, 
in general, are worth five times as much; or does it appear 
to be for the intereſt of the poſſeſſors or occupiers of land 
under a precarious title, to prevent them from obtaining a 
legal and good one; and when, by the procuring of ſuch, 
for a mere trifling conſideration, their lands would immedi- 
ately ſell for more than fifty pounds per centum in advance? 

The reſolves, however, are only the ſpeculative opinions of 
the two Houſes; we ſhall next have recourſe . ox acts, 
which have an chligatory operation, provided they are conſli- 


tulional. The firſt is entitled, © An act concerning vacant 


and uncultivated lands,“ and paſſed on the ſecond day of 
February laſt. The preamble recites, Whereas che minds 
of the good people of this ſtate are much alarmed and 


diſquieted by warrants for ſurveying lands bei iſſued, 


without the authority of the ſtate; and it appears the peace 
thereof will be greatly diſturbed by ſuch proceeding; there- 
fore, for preventing the evil conſequences: thereof, Be it 


_ enacted, &c. What reaſon has been, or can be aſſigned for 


* 


the good people of the ſtate being ſo alarmed? Good men 


love juſtice, they will render to every one his own, and will 


not be alarmed, becauſe a perſon, bofore he conveys his land, 
das taken the neceſſary and uſual preparatory ſtep to aſcer · 


ain its deſcription and quantity: nor will they be alarmed 


at any thing that is lawful and innocent, No violence, no 
breach of * peace, no menace or diſturbance whatſoever 
has attended the iſſuing warrants. How then will the peace 
of the ſtate be 8 diſturbed by ſuch proceeding, or 
what has occaſioned ſuch an alarm as required legiſlative 
interpoſition? Though ſuch a proceeding has been carried 
on publicly and with little intermiſſion for one hundred years 
in Delaware, yet none of the people either good or. bad 
have before ever been alarmed at it, or diſcovered its evil 
conſequences. But the act goes further than that which 
occaſioned the alarm among the good people; that was at 
warrants being iſſued, but this makes it highly penal for an 
inhabitant of the ſtate not only to receive warrants, but alſo 
to receive ſurv-ys or grants, deeds, c. from any perſon not 
acting under the authority of the ſtate, for vacant and uncul- 
tivated lands within the ſtate, &c. It is true, the act nar- 

| | | | rows 
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rows the of the third reſolve, and confines farveys 
and deeds' to lands for which warrants had ifſued fince the 
fourth day of July, 1776, but even this will be found equally 
unſupported by principle. If the good people in Delaware 
were called upon to' pay all arrearages of quit-rents or all 
their other - juſt debts, it probably would create a greater 
alarm, and yet we cannot be purſuaded, the Legrffature 
have the right to make a law to cancel them; it would 
be „ a law impairing the obligation of contracts,“ it would 
de unconſtitutional, an act of mere power, and therefore 
void. Unfounded and unjuſt alarms ought not in this way 
to be regarded. Men, who reſpe& property, tranquility 
and peace, will uſe all honeſt means to preſerve them: they 
will endeavour to enlighten the ignorant, to calm the 
paſſions of the violent, and by their advice, influence'and 
example direct them into the paths of juſtice, and ſocial duty. 
Hitherto the deſign of the Legiſlature ſeems to be involved 
in a ſtudied obſcurity, but the laſt act explains the whole. 
The title is, An act for opening and eſtabliſhing a Land- 
office within this ſtate, and for the ſale of all vacant and un- 
cultivated lands therein.“ It paſſed on the nineteenth day of 
June laſt, though it had not been ſeen by either of us till the 
twenty-ſeventh of Auguſt. We ſhall not deſcend to particular 
ſtrictures on this act; but cannot avoid remarking, that, by 
the eleventh ſedion, it is enacted, that the titles to any lands 
Held under any grant, warrant, ſurvey, re-ſurvey or patent 
made or iſſued between the firſt of January, 1776, and the 
firſt of January, 1792, ſhall:be good and available in law 
anAegquity.” Now it is notorious that no warrant, ſurvey, 
re-ſurvey, grant or patent had iſſued in Delaware during 
this period, but by the preſent Meſſieurs Penns or their 
Agents. Why are they declared to be good in law and equity, 
and not thoſe iſſued ſince? How did they loſe their eſtate on 
that day, or the power of conveying it to others? This muſt 
appear myſterious to moſt men. There was perhaps a 
latent reaſon; but we ſhall not, at preſent, ſuggeſt it, for 
we mean not to irritate. | N 
By this act it appears, the whole of the real eſtate of the 
Penn-family is afſumed (we will not uſe the word ! uſurped?) 
as public property, and belonging to the ſtate. Let us examine 
eir pretenſions to it. A nation can acquire public property, 
by taking poſſeſſion of an uninhabited and deſert country, by 
_ purchaſe, donation, conqueſt; ceflion or forfeiture, and in no 
other way. On which of theſe titles then; will the ſtate of De- 
laware reſt its claim? None of the four; firſt enumerated, will 
be relied on. If under that of ceſſion, how can it be main- 
e : tained? 
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tained? In 1775, 2 war had been waged between Great 
Britain and the United Colonies of Ametiga; it terminated 
in 1783; when by a treaty of peace his Britannie majeſty 
ceded 5 ee io (as wo \ wn declared to be 
independent by Congreſs in 1776] . the government, propri- 
ety and territorial rights of the fame." This conn could 
amount to no more than the right he had to the country, 
all the claims of the crowny the bigh domain of the Britiſh 
nation; it cannot pats the tzſul domain, nor the rights of 
any of his ſubjects, that were ſeparate and diſtinft from the 
empire. The people of Delaware thereby acquired the go- 
vernment of the territory--and the moiety of the quit-rents, 
that had been reſerved by James Duke of Vork: the laſt 
were all the propriety and territorial rights belonging to the 
crown. of Britain in Delaware; and of courſe no more could 
pollibly be ceded to the United States, or to Delaware; for 
no one can give what he has not. If it ſhall be claimed as 
a forfeiture, the crime ſhould have been alledged, the record 
of the conviction and attainder mentioned, and the law 
ſhewn, whereby the forfeiture. was incurred. The younger 
Mr, Penn, who owns three fourths of the eſtate,” was an 
infant during the war, and had never been in the United 


States until after he? peace; the other gentleman, it is well 


known, had taken the oath of allegiance to the ſtate of 
Pennſylvania, and was a citizen to all intents and purpoſes 
many years before the treaty of peace. Did theſe circum- 


ſtances work a forfeiture of their eſtates? The ſtate, there- 


fore, cannot bolſter up a title on any of theſe foundations. 
The fourth of July, 1776, is mentioned in the Grit ach, as 
if ſome reliance was had on the declaration of independence. 
By that public act, all authority under the crown of Great 
Britain ceaſed: but how it gave the people of Delaware a 


title to the lands of Meſſieurs Penns, more than to thoſe of 


any other individuals in the ſtate, we cannot divine. Some 
kind of hocus pocus or legerdemain muſt have brought it 
ut. | EN 

TX no uncommon thing for the proprietorſhip of the 
territary to be diſtinct from 14s government. The Duke of 
Athol, in 1765, enjoyed the government, cuſtoms and ter- 
ritorial property of the Iſle of Man; in that year he fold 
the two former to the crown of Great Britain for ſeventy: 
thouſand pounds ſterling, but retains the latter. To come 
nearer home, the Proprietors of Eaſt and Weſt New- 
Jerſey held both the government and ſoil until 1702, when 
they ſurrendered the government to Queen Anne; but retain- 
ed the territory, and in all their Warrants, ſurveys and 

| ; grants, 


#3, 2 7 
as well as in-converfation, they are called the Pro. 
— New. Jerſey, to this day: Richard Fenn, Eſqt 
yore ok And yet ſome well-diſpoſed men we 
taught to believe, that calling Meſſrs. Petns „ the Pro- 
prietaries,” in warrants, &c. was an uſurpation of che ſo- 
vereignty of the flate; thoug — — to be ſure no reſolve 
to that /purpoſe. > I is inge, that this inftance, in's 
hbogihg ſtute had not been Neolledud, 

t has 5A ſaid, that Mr. M Kean, in 1779, e 
2 he 
anſwers to ſeverał que Ft af a min 8 
ſlature, reſpecting oY 9 og mer peg 
principles and 5 Fran very different is what þ 
2 Nothing can be more foreigd v0 the fac; the pub- 

ication of theſe anſwers vil. * ann — 


are as follow: ö Ta, ap 
*% In the/General  Aﬀently of Pomſybvenie, | 0 


2k asu, March thirtieth, 155g · ; 
. be ane ne ne Chief Juſtice to the — 9 
pounded to him on the twenty - ſeventh af March laſt, were 
read; and thereupon, ordered, that they be printed in the 
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German and Engliſh gy cp the ſaid 
Nes and the report — re . of 
late F '” Fes nett 57“ 


Wy Ering from the Minus, | 
JOHN MORRIS, Joys. 
ie . Clerk of the General Wſembly.” 


3 The lis propoſed to the Chief ſultice Jr 
_ lowing: 


. Had Charles e King 1 England, os: 
rity. to _— the lands ——— in nah Charter of Penn- 
e pct r Ne e 23 en en, 

4 II. Was the grant: to William Behn an abſolute one, 
or is he and his repreſentatives to be confidered * Pruſtees, 
aud in what manner?” JM n od ein ie ae #* 

% HI. Is the operation of the conceltions:to! be 8 
to the original purchafers, vhE were parties toi it, or is it to 
be taken as à general and binding agreement on William 
Penn and his heirs, of which: all ſul r ee 
to claim beneſitꝰ ? Aan 254 

& V. H the hat- Then whether, byabe foal eden 
ſions, the ſaid William Penn had a right to the tenths of 
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the firſt purchaſers; and whether the ſaid conceſſions re- 
ſtrained him from reſerving a tenth, as purchaſes were made 
from the Indians, and from ſelling. the reſt on ſucli terms as. 
the purchaſers and he ſhould agree on?” / 
V. Are the quit - rents to be conſidered as a proviſi 
for the ſupport of government, or are they to be conſidered 
as reſervations, reſulting from the nature of the eftate which 
ee Penn had in the ſoil, and were they legally re- 

V N 1 1 Hint 2 Te % 15 + 1 324 e : 
VI. Had the heirs of William Penn the right of pre- 
emption of all lands within the boundaries of the ſtate, and 
yet, be from the Indians; or did he loſe that with: 


t of government? ig bib 


The anfwer of the Chief Juſtice is as follows: 


— 


It is with the utmoſt reluctance I undertake to anſwer the 
queſtions propounded to me by the honorable the Houſe of 
Aſſembly, on acconnt'of my being a member of the General 
Aſſembly of the Delaware ſtate, where ſome of the like 
nature will probably be foon agitated; alſo, becauſe I can- 
not have the benefit of "conſulting my brother Judges; but 
more particularly on account of the vaſt magnitude of the 

ſubject, the ſhort time allowed to me; and my great diffi. 
dence of my own abilities: however, as it is the requeſt of 


the Houſe, I ſhall wave every other conſideration, and give 


che beſt anſwers in my power. 9 5 
Alnſwoer to the firſt Quęſtion. 
It ſeems to have been the law of nations, that whatever 


vacant, waſle or uncultivated country is diſcovered, ſhall belong 
to that prince who had been at the charge of the diſtovtry.. 


Henry the ſeventh, on the fifth of March, in the cleventh 


year of his reign, had conimiſſioned John Cabot and his 
three ſons to ſail in queſt of unknown lands, and to annex 
them to the crown of England, with this clauſe, ewbith: 
before this time have bern unknown to all Chrifttans. © This John 


Cabot, with his ſon-Sebaſtian, in their ſecond voyage, in the 


year 1497, are ſaid firſt to have diſcovered that part of Ame- 
rica, which lies on the north-eaſt of the continent, from the 
ſouth of Labrador as far as Cape Florida. Henry Hudſon, 
an Engliſhman, in the year 1608, under a commiſſion from 
King James, the -firſt, diſcoyered more particularly Long- 
Iſland, New-York and the river which ſtill bears his name, 
and alſo Delaware bay, and afterwards fold' his right to the 
Dutch, who ſettled on each ſide of the Delaware, and in the 
year 1623, erected a fort on the eaſt-ſide called Maſau. The. 
Swedes appear to have taken poſſeſſion of che ſouth- ſide of 
Delaware 


| 1 

Delaware in 1638, and to have held it under Peter Minit, 
Governor under. the Queen of Sweden, until 1651, when 
the Dutell built fort Caſimir, now Newcaltle. Nyſingh, 
the then Governor, under Chriſtina' Queen of Sweden, 
L terwards retook Caſimir; but His ſueceſſor Suen Stutz 
ſurrendered it and the country to Stuyveſant, the Dutch 
Governor of New-York, &c. the fixteenth of September 
1655, on articles of capitulation. From this time the ſouth- 
ſide of Delaware was held By the Dutch until the firſt of 
October 1664, when it was ſurrendered to Sir Robert Carr, 
for his royal highneſs James Duke of York, &c. on articles 
of capitulation. ' A war broke but with the States General 
in 1672, and the latter retook the whole country in Auguſt, 
i 673, but there was a treaty of peace at Weſtminſter on the 
ninth of February, 1674, by the ſixth article of which the 
-whole was again reſtored to the Engliſh. The Duke of York, 
to remove all controverſy reſpecting his property, obtained 
a new patent from King Charles RIES dated the twenty- 
ninth of June, 1674, for all the lands contained in his firſt 
grant of the twelfth of March, 1664. The Dutch had, 
. during the time they governed the country, purchaſed large 
tracts of land from the Indian Proprietorsz and their Di- 
rectors and Deputy- Directors, as well as the Governors, 
Deputy- Governors and the county courts, under the Duke of 
York, had granted conliderable quantities of land to the 
inhabitants of the ſouth; e of Delaware as far up the river 
as Upland, now called Weſter, and above it, reſerving a 
quit-rent of a buſhel of wheK for every hundred acres, before 
the date of the royal charter for Pennſylvania to William 
Penn, Eſquire + 2% Ja" wa 
At the time of the grant of Pennſylvania, to wit, on the 
fourth of March, 1681, (New Stile) the lands therein con- 
tained do not appear to have been claimed by or under any 
power in Europe, except the King of England. 5 
Theſe facts ſeem neceſſary to be Rated previous to a direct 
anſwer to the queſtio n. | 3 
Under theſe circumſtances then, I think, Charles the 
ſecond had (jure coronœ) authority to convey. the lands 
deſcribed, in the charter of Pennſylvania, excepting ſuch 
parts as he had before granted to the Duke of Vork, or were 
held under him, or by or under the. Indian Proprietors ; theſe 
exceptions muſt be allowed, unleſs the abſurd doctrine, that 
Pagans or Heathens had no right to any lands, is admitted; 
but the words of the charter, in the preamble, not yet culti- 
vated or on omitting by any Chriffians, imply a contrary 
opinion both in grantor and grantee. © 9 
"BY Wes” Anſwer 
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1 rather appears io me, the grant to William Penn 
an abſolute one; in favour of which opinion the ſeventeenth 
fedion of the charter (to mention no other) ſeems to be very 
ſtrong and pointed. The intereſt of the grantee and his 
heirs ſeems ta have been ſo contzected with o_ aun of 
the province and the enlarging the Engliſh empire, raiſi 
uſeful commodities, &c. that the firſt could not be m 
promoted. without the latter; and all grants of this kind, 
which have come to my knowledge, particularly that to John 
Lord Berkeley and Sir George Carteret for Nova Cæſaria, 
or New-Jerſey, and that. to Lord Baltimore for Maryland, 
appear to have been abſolute, and intended for the benefit, 
_ to advance the, fortunes, of the grantees,” and had 
ens 


| 15 Anſwer to the third g bien. 

| The 40 ae I can rd Qu the conditions or 
conceſſions, dated the eleventh of July, 1681, is, that they 
were confined to the adventurers and purchaſers at #hat time. 
"This conſtruction is founded not only on the title of the con- 
ditions, &c. which are ſaid to be agreed upon by the Pro- 
prietary and Governor and thoſe wvho are the adventurers, E c. 
in the preſent tenſe, but from the natural import of gol | 
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of the articles thereof. 
f Anf wer to . VV, Seer, n 
Though mic than one ly have e 


aſſerted, that the quit-rents were intended for the a 
Lof government, yet as this is not evidenced by any law, or 
inſtrument in writing or act whatſoever, aſſented to by Willi- 
am Penn, Eſquire, the firſt Proprietor, nor by any of his 
Heirs; as nothing of the ſort is mentioned in any of the deeds 
or patents, wherein the ſame are reſerved; as they have 
never been applied to that uſe for near a century, but always 
received, and conſidered as private property; and as all the 
other Proprietaries in America, under charters of the like 
kind, have reſerved, received and appropriated the it · rents 
to their own private uſes, I am of opinion, chat theſe quit: 
rents are to be conſidered at this day as reſervations reſulting 
from the nature of the eſtate, which William Penn had in 
| the folh, ne that as lord meſne he could legally refervethem. 


Azſtwer io the laſt ugs. 
Many hiſtorians and writers, on this ſubject, have been. of 
opinion) that a charter or 1 like that for Pennſylvania, 


gave 


<+ Cry tak <A be tn 


e 
*. F = 


_ 
gave a right of /pre-emption to the grantee, and was good 
—— 3 * but the Indian or native Proprie tors and 
oecupiers. Iadeed it ſeems to have been neceſſary for the 
public weal, that this right ſnould be veſted in the perſon or 
perſons who had the government of the country; the holding 
treaties with independent princes or nations for any pur- 
poſe whatſoever being an act of ſovereignty, and the greateſt 
danger of an Indian war being to be apprehended from the 
frauds and injuſtice. which private perſons might be tempted 
to commit, were they permitted to purchaſe as they pleaſed :- 
beſides, to prevent their frequently ſelling the ſame lands, 
and many other eauſes of controverſy, it is expedient, that 
the bargain with Indians ſhould be made by the rulers of the 
ſtate, and that it ſhould be attended with conſiderable ſolem- 
nity. For theſe or ſuch reaſons this right might be ſuppoſed. 
to be granted to William Penn, Eſquire, by the charter, as 
he was veſted with the whole of the executive and a moiety 
of the legiſlative power over all Engliſh ſubjects within the 
limits of the then province. Be that as it may, an excluſive 
right of purehaſing land from the natives was 1 him 
by act of Aſſembly, 1705. But, upon the whole, as every 
power of government in the heirs of William Penn ceaſed. 
by the late revolution, I rather think chat they have no right 
of pre-emption;. or f purchaſing as all from the Indian nations, in 
future, any lands lying within the boundaries of Pennſylvania, 
but that the ſame, for the reaſons above, belong to the ſtate. 
This opinion is to be conſidered by the honorable Houſe. 
in a legal not in a political light. And it is to be hoped they 
will receive it with candor, and excuſe: any inaccuracies,, 
when they are pleaſed to reflect, that I have had but one day 
to digeſt and write it. | ef wont |; 
8 5 THOMAS MK EAN. 
Philadelphia, March 29th. 17 ʃ4ʒug3iʃg. 
The honorable the Houſe of Aſſembly © © 
of the commonwealth of Pennſylvania. _ 


In the month of November following, the General Aſ- 
ſembly granted to the Proprietaries one hundred and thirty 
thouſand pounds ſterling; and confirmed their titles to all 
their ſeparate and private eſtates, and alſo to all their tenths 
or manors, with the quit- rents in arrear and to become due 
therefor; and, for reaſons. aſſigned in their act, veſted the 
reſidue in the commonwealth. The above ſum of money, 
together with lawful interef, has ſinee been paid to them. 
Acts of the General Aſſembly may have all the forms and 
yet not the validity of laws. We conceive this to be the ſitu- 
82 ation 
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ation of the acts we remonſtrate againſt; for the following 

reaſons: Firſt, They militate with the letter and ſpirit of 
che article in the treaty of peace, quoted in the beginning, 
which is part of the ſupreme law of the land, and ſupervenes: 


all other laws. Secondly, They are repugnant to the tenth. | 
ſection of the firſt article of the conſtituſion of the United 
States alſo quoted, for they operate as, and in fact are, Bills 
of attainder, and ex poſt facto laws. It is true no crime 
has been alleged, but fa much the more unconſtitutional; 
for if the Meſſrs. Penns, or any perſons whatſoever, cannot 
be deprived of their property, for even the greateſt crime 
againſt the ſtate, by any act of the Legiſlature, à fortiori they 
cannot, when none has been committed. Thirdly, They 
are contrary to the proviſion in the eighth ſection of the firſt 
article of the conſtitution of the ſtate of Delaware, viz. 
nor ſhall any man's property be taken or applied to public 
1ſe, without the conſent of his repreſentatives, and without 
compenſation «being made.: This particular, among other 
things, is reſerved'out of the general powers of government. 
What particular and neceſſary uſe had the public for the 
property of theſe gentlemen, more than for what belongs to 
any of the members of the two Houſes? And where is the 
compenſation? And laſtly, they may not improperly be con- 


ſidered as contrary to natural equity, and therefore void. 
Acts of parliament in England againſt natural equity have 


always been adjudged: void, and an inſtance given is, as 
<vhere it makes a man'a judge in his own cauſe.* Now the Se- 
nate and Houſe of Repreſentatives of Delaware have 
aſſumed the right of being the ſole and abſolute judges in 
their own cauſe againſt John Penn, junior, and John Penn; 
every member will acquire his proportion of all the eſtate thus 
taken from them. Belides, there has been no trial or hearing, 
nor citation or notice of any kind for that purpoſe; which 
is contrary to natural juſtice} Though the juſtice of deſpots 
is generally regulated by their pewer; yet we find that two 
of the greateſt in Europe, the Empreſs of Ruſſia and the 
King of Pruſſia, in their uſurpation of the Poliſh territory, 
have taken only a- part, and have left the good Staniſlaus 
the reſidue; but the Legiſlators for Delaware have taken 


the whale from the Proprietors. Their eſtate is as much 


private property as any in the ſtate, nor do we believe that a 

ſingle reaſon can be aſſigned for the aſſuming. it as public pro- 

erty, which will not apply with equal force for taking the 

lands of any member of the General Aſſembly or other 
| tee $;1 7 + HWA: 
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*** END: 
citizen. | Is. this precedent conſiſtent wich the liberty, the 


property, or he ſafety of the people? Will it not be dange- 


9 


rous in every point of view? May it not be as fatal to thoſe 


who are at the head of it, and to their families, as to thoſe 


who now ſuffer? It is a bad example to the inferior tribunals 


is not, in their on eſtimation, thought to be ſo confined as 


chat of their ſubjects; yet we have never heard of ſuch a 
diſtinction in republics. No reaſon of ſtate ſnould govern © 


its policy againſt the ſtrict rule of juſtice.” Vou ſhould do 
unto others what you would with ſhould be done unts you, 


in the like circumſtances and on the like occaſion; for this is 


1 


Were the ſtate of Delaware, or the citizens individually ; 
to have paid the Proprietors the monies agreed to-be.accept- _ 


ed, the whole would not perhaps amount to more than the 


ſum they and their anceſtors have expended in a ſeventy years 
| litigation, to ſecure the title, aſcertain the boundaries and 


facilitate the ſettlemient of the country: Suppoſe them to 


conſcience to the re · imburſement of all thie expences they have 


incurred, and alſo ſatisfaction for their time and trouble. If 
Meſſieurs Penns ſhall be compelled to ſeek for juſtice in the le- 


gal tribunals; the actions, whether againſt the ſtate or indivi- 


duals, at law or in equity, muſt be commenced in the courts of 


the United States; and if tried aceording to the courſe of the 
common law, the juries muſt come from à neighbouri 


circuit or diſtrict. An impartial trial cannot otherwiſe wa” 


had, for all the Judges and Jurors in Delaware will have 
virtually declared their ſentiments before hand. This is ano- 


have acted as mere Factors or Agents, and for the excluſive 
benefit of the inhabitants of Delaware, they have a righi in 


* 


ther conſequence of the acts, that have been paſſet. 


Mr. Mé Kean had told ſome members of the Legiſlature 


as well as others, that he did not incline to uſe coercive 


meaſures nor involve his conſtituents or himſelf in law-ſuits; 
but, if any gentleman deſired it, he would indulge him bx 


commencing an action againſt him, either for the arrea ges 
of quit-rents or for lands remaining unſold, and have the 


matter judicially determined; but in ſuch caſe he would 
inſiſt upon having whatever might be ſo recovered. Further 


than this he did not wiſh to go, in a friendly office. How- 


ever, the Agents will agree to enter into an amicable ſuit in 


the Supreme Court of the United States, and on a caſe 
ſtated, ſubmit the title to the vacant and ungranted lands 


to the opinion of the Judges; or refer it to five Judges of 
the States, or to five rene learned in the law, to be 


mutually q 


0 a2 ) 

mutually choſen; and that their report ſhall be final. - Will 
not this be more eligible and honorable chan actions and liti- 
gations without end? The goits of a ſuit againſt each citi- 
zen, Nays the Lawyers' fees only, would amount to more 
than the ſum of that has been aſked for the purchaſe» 
money of an hundred acres. Why bave the Legiſlature 
interpoſed to hinder: any, perſon from 8 m the 
proprietors, by making it highly penal to do ſat If they: 
have no title, they can give none; but ff any of the eitinens 
prefer their title to that of the /itte, why not ſuffer them to 
take it? Volenti non fit injuria, no injury is done to the 
willing, and to him who acts with a full knowledge of all 
circumſtances. Or if their right is a gund one, it is a matter 

of conſcience not to withold or to invade it. 
We have now given you our ſentiments, as conciſely 
as poſſible, reſpecting the late reſalves and acts of your 
preſent: Repreſentatives; their juſtice; policy and proba- 
ble ſucceſs. | To conclude, let us perfuade you, that it is 
for the honor and intereſt of the Rate; either to come to an 
ment with Meſſrs. Penns for their inheritance in Dela- 
ware, or to tolerate the conſciencious citizens to do fo, each 
for himſelf. Property thus acquired will it more eaſy and 
be more durable, than if even /erured-by a nere añ of power: 
it will be enjoyed with more public and private reputation, 
as well as mental comfort to the poſſeſſur. At the enſuing 
election, we hope you will chooſe for your Repreſentatives. 
ſome of the wiſeſt, moſt diſintereſted and virtuous men in 
the ſeveral counties; men, who fear God and eſchew evil: 
in fine, procure a repeal of the injurious acts; for it would 
be inglorious for a ſovereign ſtate to treat with private gen- 
tlemen, when in chains or under dureſs. We truſt the event 
will prove, that the people in Delaware will not be made 
ſtalking- horſes, that they will prefer juſtice to paltry intereſt, 
and be perfectly convinced, that bongfty is the beſt policy.  _ 
Es, 214.5 een BIO, ME ETAN, 
__ EDMUND 'PHYSICK. 


— 


